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CONSERVATION COMMISSION MEETING MINUTES

October 7, 2021
Members Present:

Ed Hoopes (Chairman), Tom Durkin (Vice Chairman), Patricia
Mulhearn, Rick Bishop, Ellie Lawrence, David Bernstein and Paul
Huggins

Member(s) Absent:

Paul Huggins arrived during meeting, Rick Bishop lelt during
meeting (as noted in minutes)

Staff

Kelly Grant

Start Time:

5:00pm

plicabilitv
Request for Delermination of
Dianne Collatos, 12 & 16 Fairwind Circle, Yarmouth, replace timber walkway and trim
vegetation within a coastal bank and riverlront area

Presenting: DianneCollatos
Commissioner Lawrence stated that the measurements on the plan don't add up, and asked what
the plan is tor the bayberry bushes in the lower section ol the bank. Diane Collatos responded
that she plans to cut a directed path but will trim rather that remove vegetation. Commissioner
Durkin asked if it is a 'l3-foot drop down the bank; Diane Collatos responded that it is.
Commissioner Bishop expressed concern with salt marsh impacts from encouraging increased
traffic through this location. Commissioner Bernstein stated that there is not enough information
to approve and that a more detailed and accurate plan is required. Chairman Hoopes stated that
he can't support the application in its current form. The Commission view such project differently
than it did in 2002, he won't support ayin grade steps, and he recommends a maximum of four
feet wide and at least one Ioot above grade.
Mr. Antonellis, spouse oi the owner of 16 Fairwind Circle and Colleen Bueller, owner of 12
Fairwind Circle addressed the Commission. Mr. Antonellis presented a letter to the Conservation
Administrator before the meeting and read it to the Commission (on file). Mr. Antonellis stated
that no one else is using the easement and that three homes have deeded access. He stated
that the applicant has no right to improvement. Four to five timbers were added in 2004 that
caused stability issues because they were not well-installed, and that the plan presented is 19
years old and the area has changed. He stated that the marsh will be impacted by trampling,
there is no beach currently there, and he does not support the application. Ms. Bueller
commented that she is concerned with liability. Chairman Hoopes reminded those present that
the the Commission's purview is limited to the wefland protection regulations.

commissioner Bishop made a motion to issue a positive 1,s,5 determination, requiring a Notice
of lntent liling with a stamped engineered plan. The motion was seconded by commissioner
Durkin. The motion carried unanimously 6-0. (Higgins absent)
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Commissioner Hoopes informed Ms. Collatos that she can file an RDA for vegetation trimming for
access if she wishes.

2.

Yana Vilenchik & Dmitry Orlovsky, 31 Bavberrv Hoad, Yarmouth, proposed installation ol
a septic tight tank to replace existing cesspool, within the buffer zone to an isolated wetland
and withrn land subject to coastal storm f lowage

Presenting: Dan Ojala, Down Cape Engineering
The application was approved by the Board of Health. A silt sack will be used for dewatering,
allowing pumped groundwater to soak into the ground. Commissioner Bishop asked if there is
consideration of alternative system. Dan Ojala responded saying no, that it is too cost prohibitive;
the property will connect to the sewer when it becomes available. Commissioner Bernstein asked
if the alarm is loud. Mr. Ojala stated that it's loud enough to be heard inside, maybe outside.
Commissioner Bernstein asked aboul the capacity. Mr. Ojala responded that there is five days
ol design flow, and the system is generally pumped every seven to ten days. Commissioner
Bernslein asked what happens if it fails. Mr. Ojala responded that it over flows. He stated he is
not in ,avor of the solution but is responding to the wishes of the applicant. Conservation
Administrator requested a dewatering plan.
The CA suggested a special condition to comply with state tight tank regulations.
Commissioner Durkin made a motion to approve with this condition. The motion was seconded
by Commissioner Lawrence. The motion carried 4-2 (Bishop/Bernstein in the negative, Huggins
absent).

The Commission took the Agenda out of order to allow 11 Kelp Lane to proceed before the
remaining items.

Certificate of Compliance:
3. SE83-184 11 Kelp Lane , Yarmouth

Presenting: AlexanderWill
Commissioner Huggins joined at 5:47pm.

The CA presented the request stating that the bulkhead was superseded by a later bulkhead
replacement project but the dock was not. The engineer's statement does not include the dock
and the configuration and design appears to differ from that permitted. lt also connects to the
neighboring dock which is not in compliance with their permit. Commissioner Hoopes suggested
a violation notice for 7 Kelp Lane and an as-built plan lor the dock at 11 Kelp Lane.
Commissioner Bernstein made a motion to continue to December 2, 2021 , pending receipt of the
as-built plan. The motion was seconded by Commissioner Bishop. The motion carried
unanimously.
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Ofer Dagan, 10 Moss Boad, Yarmouth, proposed in-ground pool, patio, sheds, walkway,
tire pit, stormwater control Jeatures, deck and pool lencing within land subject to coastal
storm f lowage
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Presenting: Kieran Healy, BSC Group
Mr. Healy clarified that only one shed is proposed. The CA suggested the condition that no
solid/privacy fence be allowed due to the location in the flood zone. Commissioner Bernstein
asked if it salt or freshwater. Mr. Healy did not know but the general pool condition was included
on the plans.
Commissioner Bernstein made a motion to for a Negative 2 Determination with the fence
condition. The motion was seconded by Commissioner Durkin. The motion carried unanimously.

5.

George Norwood, 185 Seaview Ave, Yarmouth, proposed raze and replacement of a single
family dwelling in land subject to coastal storm llowage

Presenting: Kieran Healy, BSC Group
Chairman Hoopes stated that this should have been a Notice of lntent filing. Kieran Healy asked
iI the Commissioners' policy changed. Commissioner Hoopes responded that the policy requiring
a Notice of lntent for raze and replace in the flood zone has been in place for about 3 years.
Commissioner Lawrence asked if there will be a pervious driveway. Kieran Healy responded that
it will be impervious with trench drains. Conservation Administrator requested an updated plan
for work limit line and suggested the neighbor be notified and given the opportunity to comment.
Commissioner Mulhearn stated she prefers a trench drain. Commissioner Durkin stated he is
okay with this as an RDA. Commissioner Bishop asked for clarification on the trench drain.
Commissioner Lawrence made a motion to continue to October 2 l , 2021,lo allow for notifrcation
oI the abutter. The motion was seconded by Commissioner Bishop. The motion carried
unanimously.

Notice of lntent
6. Peter & Kim Le, 40 Mavflower Terrace, Yarmouth, proposed conslruction of a pier, ramp
and float system to replace existing seasonal system within land under the ocean, coastal
beaches, salt marsh, land containing shellfish and land subject to coastal storm ,lowage

Presenting: Kieran Healy, BSC Group
Commissioner Lawrence asked if the dock is being installed from the water. Kieran Healy
answered yes. Commissioner Mulhearn stated she is concerned with expansion of the pier for a
storage box, and stated that the owner could use upland storage and could reduce the box to four
feet. Commissioner Bishop asked lor clarification on the need for the additional piling. Kieran
Healy stated that it's for stabilization. Commissioner Bishop asked if they will be removing all old
pier items. Kieran Healy responded yes, but they will be leaving the old wall. Commissioner
Bishop asked if they are removing trees. Kieran Healy responded that they can move it to avoid
trees. Chairman Hoopes stated if the trees are to be cut, they would need to be replaced. The
CA suggest the dock be elevated to meet the recommendations of DMF. The beginning of the
dock should be moved landward to avoid low lying areas. she suggested conditions requiring
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revegetation of disturbed areas and removal of
Committee comments have been received.

debris. No DMF, MassDEp or waterways

commissioner Bernstein made a motion to continue to october 21, 2021 to receive lhese
comments. The motion was seconded by commissioner Lawrence. The motion carried
unanimously.
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Peter & Kim Le, 40 Mavflower Terrace, Yarmouth, proposed construction of an elevated
deck and balcony over the footprint of an existing elevated deck within the buffer zone to
salt marsh, coastal beach and land containing shellf ish

Presenting: Kieran Healy, BSC Group
The CA commented that the existing deck is unpermitted and therelore the mitigation should
include the entire deck footprint. The mitigation area can include the revegetation to occur where
the old dock is being removed. No MassDEp comment has been received.
commissioner Bishop made a motion to continue to october 21, 2021 for an updated plan and
MassDEP lile number. The motion was seconded by Commissioner Durkin. The motion carried
unanimously.

8.

Channel Point, LLC,2 Channel Point Drive Yarmouth, proposed construction of a garage
and pool within the bufler zone to a coastal bank and salt marsh, and within land subject to
coastal storm flowage

Presenting: Kieran Healy, BSC Group
No issues were found. The hearing was to be continued for DEp file number and comment only.

commissioner Huggins made a motion to continue to october 21 , 2o2j. The motion was
seconded by Commissioner Lawrence. The motion carried unanimously.

9.

sE83-2300 Jeff rey Gabriels, 18 Roads End, yarmouth, after-the fact filing lor existing
timber retaining wall and wooden shed located within the buffer zone to Long pond

Presenting: Paul Shea, IEC (via zoom)
Commissioner Bishop left the meeting at 7:1opm. Paul Shea suggested mitigation in front of the
wall in the water, and above the wall vegetation.
The CA presented the following information:
This application has been filed as an after-the{act liling to resolve unpermitted work resulting
lrom the original construction of the home. The approved plan from 1976 required the 20 foot
area seaward ol the structure be lelt undisturbed. lnstead the area was cleared and a vertical
bulkhead was installed along the edge oJ the pond, within the BVW.
Property/Permit History:
Permit SE83-66 was issued in July 1976 for clearing, grading and construction of the home. The
Order was issued to Elaine Singer but changed ownership in August 1976. A tinal amended plan
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was received 8131/1976. There is no record of the Order being recorded. The property has
changed ownership over the years but appears to remain within the same lamily (based on sales
price).

PeImit SE83-257 in April 1980 for a sunroom addition at the back ol the house was denied due
to the proximity of the work to the pond. The plans liled with that application indicate no wall
existed at that time. The plans show the natural slope of the bank to the pond. The file notes the
20 foot no-disturb zone.
Permit SE83-436 was issued in December 1983 for the sun room in a new proposed location on
the west side oI the house. The Order included a WLL S leet of the structure to maintain the 20
foot undisturbed buffer. The approved plan indicates the natural slope of the bank existed at this
time. This Order was recorded with the registry and the work appears to have been completed.

The NOI application states the work was completed in 1979 however the plans on file do not
support this.
A 1986 photo provided by the applicant shows the
between 1983 and 1 986.

wall. This indicates the wall was installed

The 1983 plan shows the pond edge is I5 feet lrom the deck. The deck was not constructed per
the 1979 approved plan and is therelore closer to the pond than the original plan allowed.
However it was shown on the 1983 plan in the new location and was approved by the commission.
The new NOI plan shows a scale o1 1":30'which is not correct. The actual scale appears to be
1":50'. No topography detail or setbacks are shown on the plan. These were requested by the
CA on Septembet 20, 2021 but have not been received.
At the 1 ":50' scale, the wall is l0 feet off the deck at its closest point which indicates the bank of
the pond was cut back at that point when the wall was constructed. The sand beach area shown
in the photo indicates this area may have been created for beach purposes with the addition of
sand.

The Notice of lntent has not demonstrated that the work seeking permitting meets the
performance standards for BVW and inland bank in both the state and local regulations. The
narrative addresses short term construction related impacts if required to remove the wall.
However these impacts could be conditioned to avoid impact. The narrative does not address
the impacts of installing the wall in the first place, which is what is required under this application.
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the conservation commission finds that the inlormation submitted by the applicant is not

suffrcient to describe the site, the work or the etlect of the work on the interests identilied in M.G.L.

c. 131 , g 40, it may issue an Order prohibiting the work. The Order shall specify the information
which is lacking and why it is necessary.
ln addition, the Order shall prohibit any work or any portion thereof that cannot be conditioned to
meet the performance standards. Thus, if a conservation commission determines that proposed
activities do not meet the performance standards for the affected wetland resource area(s), and
if either the commission Iurther determines that the project cannot be conditioned to meet the
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perlormance standards or the applicant refuses to modify the project so as to meet the standards,
then the commission should deny the project.

A denial is recommend on this basis. An Enforcement Order is recommended, addressing the
violations and the requirement for a restoration plan that removes the wall and recreates the
natural bank with restoration plantings.
Chairman Hoopes commented that he did not support the project; there is no way of conditioning
it for approval. He directed the CA to draft an Enforcement Order.
Doesn't meet performance standards for inland bank and BVW
Commissioner Huggins made a motion to approve. The motion was seconded by Commissioner
Lawrence. The motion did not carry. For 0 - Against 6 (Commissioner Bishop left during the
hearing). The project was denied on the basis that it did not meet the performance standards and
there was no way of conditioning the project to meet the perlormance standards.

Cert ilicate of Compliance:
10. Commissioner Bernstein made a motion to issue Certificates of Compliance with ongoing
conditions for:
SE83-2196 117 Pawkannawkut Drive , Yarmouth
SE83-2292 1 17 Pawkannawkut Drive , Yarmouth
SE83-2179 30 Channel Point Drive , Yarmouth
SE83-1 1 1 21 Crest Circle , Yarmouth
SE83-2175 1 23 Standish Wav , Yarmouth

The motion was seconded by Commissioner Durkin. The motion carried unanimously 6-0

Other Business:
11. Approval ol Meeting Minutes: September 16,2021 . Commissioner Durkin made a motion
to approve the minutes as written. The motion was seconded by Commissioner Mulhearn.
The motion carried unanimously 6-0.

12. Other business not reasonably anticipated
Chairman Hoopes thanked the Commission members for attending the BOS meeting.
The Chairman adjourned the meeting al7:24pm.
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