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CONSERVATION COMMISSION MEETING MINUTES

April 4,2019
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Notice of lntent:
SE83-2191, Lisa Warren, 18 Crab Creek Lane, Yarmouth Port, maintain historic path for water
access, vista pruning, invasive species management along Crab Creek. Mr. Matt Creighton of
BSC Group represented the applicant and presented the proposed work. Property owners Lisa
and Pierce Warren were also present. They are looking to retain a six foot wide path down to
the water. A mitigation area is proposed for access through the marsh area. lVlowing of the lawn
area is proposed under the minor exemption. The mowing of the salt marsh is also proposed as
a minor exempl activity for salt hay harvesting. The mowing would occur twice a year to control
the phragmites and retain the view. An existing kayak platform is proposed to remain. The
property was cleared prior to the regulations and the images indicate that at the time the area
was upland lawn. lt was not regularly flooded. It now appears to be transitioning to wetland as
the water level has increased following a culvert replacement project at Crab Creek.
Conservation Administrator suggested worksheets are needed for the wetland delineation and
soil samples would help to determine the BVW line- Commissioner Huggins asked for
clarification on the historic access palh. lrlr. Creighton responded that it dates back to at least
1971 . They propose to manage the phragmites population through mowing as an alternative to
the use of glyphosate. The salt marsh is thriving due to the phragmites control. Commissioner
Huggins expressed concern with the impacts to native species of repeated mowing. He also
questioned the mowing of the salt marsh hay as an exempt activity. Mr. Creighton responded
that it would be mowed twice a year like a regular lawn.

Commissioner Durkin asked if it would be practical to elevate the path over the marsh. Mr.
Creighton agreed that that would be feasible, but it is not proposed at this time. The mowing is
designed to restricted access.
Commissioner Luttazi asked about the historic path. Mr. Creighton confirmed that the path is
being delineated at the area of highest elevation. Commissioner Luttazi commented that the
dumping of landscaping debris near the platform should not continue. She suggested a
walkway to the water would be more appropriate due to the inundation of soils. Mr. Creighton
commented that water access would become more difficult with a raised structure. She also
commented that salt hay harvesting is not the same as mowing and that there are alternatives
to mowing the salt marsh to control phragmites. Creighton responded that salt hay harvesting is
exempt under the Wetlands Protection Act. They would like to be able to mow to keep out
phragmites and wood vegetation. Commissioner Luttazi clarifying that there are alternative
methods of glyphosate application that do not affect other vegetation, such as the cut and swipe
method. lvlr. Creighton responded that phragmites treatment is not usually stem-by-stem but by
a roller that cuts the slalks and applies the herbicide. The property owner commented that it will
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get in the water which is not favorable. IrIr. Creighton responded that glyphosate is approved
for use in wetlands because it binds to ions and doesn't translocate through the water.
Commissioner Johnston commented that a walkway should be installed over the salt marsh
NIr. Creighton commented that it is not proposed at this time.

area.

The CA asked for a reference in the regulations that states salt hay harvesting is exempt. Mr.
Creighton quotes 310 CIMR 10.32 (3). The CA responded that that does not refer to an
exemption, rather that the performance standards do not prohibit it. The project still needs to
demonstrate that it meets the performance standards. Further clarification should be sought
from the MassDEP. The CA suggested looking at other alternatives for phragmites
management that do not involve mowing the salt marsh as it will be detrimental to the
productivity of the marsh grasses. The phragmites can be cut by hand as they emerge for
example. This will allow native vegetation to become more established. The bundle, cut and
swipe, method could also be used. With regard to the BVW area, she supports a once annual
mowing in the fall to maintain a wet meadow area and discourage woody growth, however, little
detail has been provided on the delineation carried out and the Commrssion might want to first
confirm that the BVW area is not more extensive given the saturated soils and pooling water.
The CA suggested that instead of the salt marsh mitigation it would be better to limit the regular
mowing area to allow a larger area to transition naturally to BVW. This would be easier and
cheaper for the applicant than trying to establish salt marsh vegetation. Mr. Creighton
responded that the wetland was delineated using the 50% vegetation method. Mr. Creighton
provided photos and case law for the Commission's information.
Commissioner Luttazi made a motion to continue to the April 18th meeting. The motion was
seconded by Commissioner Durkin. The motion carries unanimously.
RePurpose Construction LLC 72 Massachusetts Ave., Construction of single family dwelling in
the buffer zone to bordering vegetated wetland and land subject to coastal storm flowage. Mr.
Steve Sooy presented the proposed work. The project was approved under a previous Order of
Conditions which has now been closed out. A new Notice was filed to complete the project. A
pervious driveway is proposed. Commissioner Luttazi asked if fill was added when the
foundation was constructed. Mr. Sooy responded that fill was added to raise it above the flood
elevation. Downspouts and drywells will be used to capture runoff. Commissioner Johnston
expressed concern with runoff to neighboring properties. Commissioner Bishop suggested
drainage swales along the edge of the property should be used to reduce runoff to the street
and neighboring properties. The CA commented that there has been concern from an abutting
property owner that runoff is increased by the fill. The gutter and downspouts and drainage
swales should be added to the plan. Elizabeth lt4cNamara of 64 Massachusetts Ave addressed
the Commission. Their driveway is on Broadway where the driveway is proposed. She
expressed concerned with how the construction will affect stormwater runoff in the area given
the low elevation and flooding issues.
Commissioner Luttazi made a motion to issue an Order of Conditions approving the project with
the following conditions 1-6,7-13, 15-17 , 31 ,32, 35, 36, 37, and drainage swales along the
edge of the property. The motion was seconded by Commissioner lt/ulhearn. The motion
carries unanimously.

SE83-2192, Paul and Anne Lucey, zt4 Studley Road, South Yarmouth, proposed elevated
stairuay within the buffer to a bordering vegetated wetland. Ms. Theresa Sprague with Blue Flax
Design and property owner Anne Lucey were present. The area of failing silt fence is being
repaired in the morning. The warm season grasses did not germinate well so a cold season
grass will be planted for spring germination. Posts will be hand dug and steps brought in in
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sections. The water access will be in the same location as it has been. Commissioner lt4ulhearn
asked how access will be limited to preserve vegetation along the shore. Ms. Sprague
responded that plantings are in place along the shore. The only access will be directly from the
bottom of the steps. Commissioner Huggins asked where the boats will be stored. lr4s. Sprague
responded that that will be stored above the top of the slope.

Commissioner Luttazi asked if signage will remain at the top of the slope. She asked if there is
a benefit to waiting for the bank to stabilize before this project begins to allow the root structure
to take hold. Ms. Sprague responded that now is a good time to do the work so that the plants
can be moved before they become established. The grasses will have germinated by then
giving a good root system into the slope. The work area will be limited to the immediate area of
the steps. The CA suggested status reports be submitted after construction and during the
following months. She noted bare area beside the patio that could be planted with grasses. Ms.
Sprague suggested switch grass would be appropriate in that location.
Commissioner Bishop read into the record two letters from Mr. Wooding of 40 Studley Road and
Ivlr. George Oleyer of 44 Studley Rd who expressed concerns with the project. The letters were
added to the file.
Commissioner Durkin made a motion to issue an Order of Conditions approving the project with
the following conditions:
1-8, 10, 11, 12, 17,25,36, 37, and,
Boats (including dinghies, kayaks etc), shall be stored above the top of bank. There
shall be no items stored upon the pond shoreline, bordering vegetated wetland or bank
areas under any circumstances;

A monitoring report shall be submitted immediately follow construction of the stairs
detailing the condition of the restoration plantings and stability of the bank and any
additional restoration plantings req uired.
The motion was seconded by Commissioner Luttazi.
Discussion on the motion: Commissioner Luttazi asked if the CA was comfortable with the
project being carried out now or whether it is better to wait until the bank restoration plantings
have become better established. The CA responded that she agreed with lt/s. Sprague's
comment that now is a good time to transplant the young shrubs. She also suggested it would
be better to get the work completed in the near term than to allow it to re-stabilize for a year and
then disturb it again with the construction.

The motion carries unanimously.
SE83-2193, Shrinath Narahari, 5 New Hampshire Ave., West Yarmouth, proposed raising of
single-family dwelling, addition, deck expansion within land subject to coastal storm flowage and
the buffer zone to salt marsh. Mr. Craig Ferrari from Down Cape Engineering represented the
applicant and presented the proposed work. Renovations to the existing dwelling include a new
second floor, living space expansion within the existing deck footprint and an extension of the
deck. The house will be raised to the new flood elevation requirements. trlitigation plantings
are proposed to replace some lawn given the proximity to the wetland. Commissioner Durkin
commented that the elevated deck is within the 35 foot setback. Commissioner Luttazi asked
for clarification on the proposed structure within the regulatory setbacks. Mr. Ferrari responded
that the existing structure isabout 14 feet from the wetland. Thedeckwill not encroach any
further into the setback than the existing structure. Commissioner Luttazi commented that she is
not supportive of the project. Commissioner Johnston asked if the pilings will be replaced. Mr.
Ferrari responded that the pilings will not be replaced. Some new ones will be added for the
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addition. The existing pilings will remain and be extended. Commissioner Johnston was not
supportive of the project. Mr. Ferrari responded that the additional living space is within the
existing deck footprint and is elevated so there will be no onthe-ground impacts. lvlitigation is
proposed for the increased footprint. He suggested they could pull the deck expansion away
from the resource area.
Commissioner Luttazi made a motion to issue an order on conditions approving the project with

thefollowingconditions1-6,7,8,10-13, 15, 17,29 (perthe submitted plan),30 3'1,36,37. The
motion was seconded by Commissioner Durkin. Vote: ln favor: 0, Against: 6. The motion does
not carry.
The CA commented that the Commission may want to take separate votes under the state and
local bylaws as the 35 foot setback only applies to the local bylaw regulations. The Commission
agreed that the first motion applied to the local bylaw regulations.
Commissioner Luttazi made a motion to reopen the hearing to allow for an additional vote. The
motion was seconded by Commissioner Durkin. The motion carried unanimously.
Commissioner Luttazi made a motion to issue an order on conditions approving the project
under the state wetland regulations with the following conditions 1-6, 7, 8, 10-13, 15, 17,29 (per
the submitted plan), 30 31, 36, 37. The motion was seconded by Commissioner Durkin. Vote:
ln favor: 0, Against: 6. The motion does not carry on the finding that the project may have a
negative impact on the salt marsh resource area.

Continued Notice of lntent:
Continued from 3/21/19, SE83-2190 Paul & lrlargaret Biondo, 15 Baldwin Lane, West
Yarmouth, proposed construction of a single-family dwelling with attached garage, septic, and
approximately 1 000 cubic yards of fill within land subject to coastal storm flowage. Mr. Craig
Ferrari from Down Cape Engineering represented the applicant and presented the proposed
work. The grading was tightened up and the Work line limit was brought in and a high point was
added to driveway to direct flow to the lawn area. Commissioner Johnston commented it was
good to see the shift to a pervious driveway. Commissioner Luttazi asked if the work line limit
had been brought in at the front of the property. Mr. Ferrari agreed to bring the line in at the
front of the property. Commissioner Huggins made a motion to issue an Order of Conditions
approving the project with conditions 1-6,7-17,30, 36, 37. The motion was seconded by
Commissioner Luttazi. The motion carries unanimously.
Continued from A7/19, 3/7/19, 3/21/19, SE83-2187 Joanne Curran, 8 Cruiser Lane, West
Yarmouth, proposed construction of single-family dwelling, driveway, and septic in the buffer
zone to bordering vegetated wetland. Mr. Robin Wilcox represented the applicant and presented
the proposed changes to the plan. The trench drain was corrected to drain to the property, the
floor of the garage was dropped and the amount of fill reduced to pull the contours back from
the property line. Commissioner Luttazi commented that the lack of vegetation exacerbates
runoff and that the vegetation should be protected. The CA commented that the Commission
could require the lot be revegetated after the construction is complete. The CA reminded the
Commission that they had requested the WLL be brought in at the front of the property.
Commissioner Bishop suggested pervious pavers or similar product could be used on the
driveway to infiltrate further runoff.
Commissioner Luttazi made a motion to issue an Order of Conditions approving the project with
the following conditions: 1-6,7-13,15-17,31,35, 36, 37, and areas within the 100 foot buffer by
revegetated with a variety of native plantings with a landscape plan to be approved by the CA,
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and the driveway be pervious. The motion was seconded by Commissioner Johnston. The
motion carries unanimously.
The Chairman called a recess at 8.24pm returned at 8.28pm.

Request for Aporoval of an Updated Plan:
118 Driftwood Lane, request to change the approved plan under a Determination of
Applicability. Alan Osgood represented the applicant and presented the proposed changes. A
plan was submitted at the meeting and the Commission felt they did not have sufficient time to
review the plan. The item will be added to the next meeting to allow time for review.
Commissioner Luttazi made a motion to continue to April 18th. The motion was seconded by
Commissioner Durkrn. The motion carries unanimously.
Continued from 2/7/19, 3/21/19 SE83-2186, Francat Realty Limited Partnership, 23 Snug
Harbor Road, South Yarmouth, proposed rock revetment reconstruction on Bass River. The
Commission received a request to continue to the April 18th meeting. Commissioner Durkin
made a motion to continue to the April 18 meeting. The motion was seconded by
Commissioner Luttazi. The motion carries unanimously.

Request for Letter of Acceptance for Ch.91 License:
Harry lt4arkle, 3'l Lakeland Ave., South Yarmouth. The dock was constructed prior to the
regulations and never received a Chapter 91 license. The property owner would like a letter of
support to enable them to apply for a Chapter 91 license. Commissioner Luttazi commented
that there are issues with the property such as the open beach area and the stone walkway.
The CA confirm the property was developed prior to the regulations.
Commissioner Durkin made a motion to issue a letter of support. The motion was seconded by
Commissjoner Luttazi. The motion carries unanimously.

Request for Extension:
SE83-2029, 2 Channel Point Road, Yarmouth - The commission agreed to reopen the hearing
to review new information pertinent to the request. The property owner decided not to build the
garage at this time but wishes to address the bank erosion issues and would like to add the
vegetated buffer as requested by the commission. The owner therefore requested that the
Order of Conditions be extended to allow for the vegetation work to be done. The restoration
area is shown on a plan submitted, a landscaping plan will be submitted prior to the work being
done. The work will be done in the fall. Commissioner Durkin made a motion to extend the
Order of Conditions to December 31,2019. The motion was seconded by Commissioner
Mulhearn. The motion carries unanimously

SE83-2081, Crowell Beach, end of Crowell Rd, Yarmouth. The Neighborhood Association
would like to extend the beach nourishment permit for three years. Commissioner Huggins
asked who determines whether the beach nourishment needs to take place. There is a prenourishment visit to determine the material is compatible. Commissioner Durkin made a motion
to extend the Order for three years and asked that the original order by attached to the
Extension. The motion was seconded by Commissioner Luttazi. The motion carries
unanimously.
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Request for Certificate of Compliance:
Continued from 3/21/2019 SE83-2131, 3 Swordfish Drive, South Yarmouth. The floats are still
in the driveway and the poles are still in the water. Commissioner Luttazi made a motion to
continue to April 18. The motion was seconded by Commissioner Durkin. The motion carries
unanimously.
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The Commission approved the final version of the Beach l\,4anagement Plan for Seagull Beach.

Discussion ltems:
Eversource Tree Removal on Conservation Land. The Commission agreed to allow the
removal of the trees proposed by the Commission
Tick awareness and safety procedures. The CA provided educational materials to the
Commission on reducing the risk of exposure to ticks and mosquitos.
Model bylaws/reg ulations for LSCSF. The CA asked if the Commission were interested in
reviewing and updating the regulations for land subject to coastal storm flowage and climate
change. The Commission agreed to think about it and plan for it in the near future.

Meetinq Minutes:
3/7/19 Commissioner Durkin made a motion to approve the minutes as written. The motion was
seconded by Commissioner Johnston. The motion carries unanimously.

Commissioner Johnston made a motion to adjourn at 9.18pm. The motion was seconded by
Commissioner Bishop. The motion carries unanimously.
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